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Current Topics. 
The McNaghten Rules and the Encephalograph. 


In R. v. Lees Smith on 17th March, the charge was one of 
murder, and medical evidence was given that the prisoner had 
visited a hospital in order to have mental tests taken by an 
electrical instrument called the encephalograph, which showed 
that he had an abnormal personality associated with minor 
defects of the nervous system or, as his counsel described it, 
“a brain with distorted and exaggerated rhythms.’ In his 
summing up the learned judge said that the prisoner’s 
abnormalities prevented him from having the same chance in 
life as other people, but, he asked, were they such as to constitute 
a mental disease which either made him unable to know what he 
was doing, or unable to know what he was doing was wrong. 
Every one of the doctors had said, his lordship stated, that the 
accused knew what he was doing and knew he was doing wrong. 
His lordship explained the rules in the McNaghten case, and 
said that he could not advise the jury that the rules applied to the 
present case. The jury nevertheless found a verdict of ‘“ Guilty 
but insane.”’ This verdict cannot be regarded as a freak decision, 
or as the resIt of a superstitious veneration for a medical 
invention, the significance of which the jury failed to understand, 
but as a considered rejection of the McNaghten rules when in 
accordance with the law as it stands to-day, it is sought to apply 
them to a case where there is conclusive scientific evidence of 
serious abnormality. The learned judge advised the jury that 
they could add a rider to their verdict, possibly one of a recom- 
mendation of mercy. There can be little doubt that in the face 
of strong medical evidence of abnormality such a rider would 
have received most careful consideration by the proper 
authorities, but the jury seems to have been conscious of the 
same apparent defect in the McNaghten rules as that to which 
McCarDIe, J., impliedly referred in his summing up in the Ronald 
True case (The Times, 6th May, 1922):.‘‘ I shall put this point 

ven if the prisoner knew the physical nature of the 
act, and that it was morally wrong and punishable by law, yet 
was he through mental disease deprived of the power of controlling 
his actions at the same time ? If * ves,’ then in my view of the law, 
the verdict should be ‘ guilty, but insane.’’’ There is, however, 
another view, put forward at its highest limit by the Lord Chief 
Justice in R. v. Kopsch (1925), 19 Cr. App. R. 50: ‘ It is the 
fantastic theory of uncontrollable impulse which, if it were to 
become part of our criminal law, would be merely subversive.” 
GREER, J., in R. v. True, 16 Cr. App. R. 164, seemed to lean to 
the view that uncontrollable impulse would bring a case within 
the McNaghten case if a man’s will power was so destroyed 
by mental disease as to destroy his power of knowing what he 
was doing or of knowing that it was wrong. The question is 
fraught with difficulty, but, as Greer, J., said in that a 
man’s mind is not divided into separate compartments, and it 
may well be that a solution can be found by a summing up on 
the lines indicated by that great judge in cases where there is 
scientific evidence of serious abnormality. 


War Damage Bill. 

On the committee stage in the Lords of the War Damage 
(Amendment) Bill, Viscount HAILSHAM moved to add a clause 
requiring the payment of compensation for war damage to 
property to be a value payment where the tenant has disclaimed 
his lease and the landlord has accepted such disclaimer. His 
lordship said that he did not think that it was equitable that a 

value payment should be distributed between the various interests 
affected while, if a cost of works payment was made, the landlord 

was left with the property repaired by the Commission, freed 
from the lease, and made a profit out of the tenant. The answer 
to the criticism that it was the tenant’s own fault if he gave 
notice of disclaimer was that he had to act promptly and could 


case, 





not tell whether the Commission was going to act on a cost of 
works basis or a value payment basis. With regard to the 
conditional notice of retention provided by the Landlord and 
Tenant (War Damage) (Amendment) Act, 1941, his lordship 
observed that the bulk of the damage occurred before 7th August, 

1941, when that Act was passed. The LoRD CHANCELLOR replied 
that if the amendment was not to be retrospective (and LORD 
MAUGHAM had said that it was not), there would be a sharp 
contrast between what had already been done in tens of thousands 
of cases by the War Damage Commission and what would be done 
in future, and this would not be right. His lordship said that it 
would not be right that the making of a value payment should 
depend on whether the tenant chooses to disclaim, and not, as it 
had done from. the beginning on whether the War Damage 
Commission found that the property was not worth making good. 
In reply, LoRD HAILSHAM said that his amendment did not 
involve the altering or ripping up of decisions already made, 
but only proposed lines of future action for the Commission. 
One of the points made by ViscouNT HAILSHAM was that a letter 
had been written a month previously, from the Treasury to the 
National Federation of Property Owners, demurring to a proposal 
that where the present Bill made a difference between cost of 
works and value payments that should be dealt with by this 
legislation. It stated that it had been felt that, having regard to 
the fact that determinations had been taken in only a very small 
number of cases and of those cases only a few would be cases in 
which conditional notice of retention had been served, legislation 
of the complexity required could not be justified. The Lorp 
CHANCELLOR’S reply to this was that the letter related to formal 
determinations of value payments. The Commission’s thousands 
of determinations were cost of works payments. The amendment 
was negatived. 


Rent Restrictions. 

ON the motion for the adjournment of the House of Commons 
on 16th March, Mr. JAMES GRIFFITHS rose to draw attention to 
a number of grievances of tenants which he had investigated 
and of the authenticity of which he was satisfied. He referred, 
first of all, to the practice of demanding key-money as a, pre- 
condition of the letting of a house. He said that very often 
people did not take their action in court because their need for 
houses was desperate. With regard to the ‘‘ furnished apart- 
ments”? ramp and the ‘ table and chair dodge,” he said that 
poor people were often helpless in these matters because of their 
lack of legal knowledge. Another bad form of exploitation, he 
said, was the dividing up of houses and letting them off in 
sub-tenancies. In a case which he had in mind, the house, if 
let as a whole, would not bring in more than £2 a week rent, 
but it had been divided into sub-tenancies and was bringing in 
£5, £6 and £7 a week. In the case of sales of houses, he had in 
mind a case of a*house within 30 miles of London ; it was sold 
six months before the war for £950 and was resold last year for 
£1,500. <A cottage was sold three months before the war for 
£575 and resold three months ago for £1,075. Some agents sold 
houses with vacant possession by inducing the tenants to leave 
the premises for a cash payment of £25 or £50. The houses were 
controlled, but Mr. Grirrirus said that they got out of the 
control in this way. Possibly the agents in question may 
imagine that they evade the control in this way, but it is relevant 
to note here that the 1939 Rent Act applies to all houses within 
the limits of rateable value stated in s. 3, whether let or not, if 
not already controlled, and in any case the provision in the 1923 
Act decontrolling houses, where the landlord obtains actual 
possession, has long since been repealed. Mr. GRIFFITHS also 
complained of the difficulty of tenants obtaining statements as 
to standard rents from their landlords. He suggested that 
power should be given to the Ministry and to the local authorities 
to secure control of all the property vacant in their areas, and 
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for them to let it and to control the rents. Local authorities, 
he also stated,*should be requested to set up tenants’ protection 
committees. Finally. he asked the Ministry and the local 
authorities to give publicity to these grievances. Mr. SILVERMAN 
pointed out that it was net correct to state that if you put in 
a table and chair you took premises out of the protection of the 
Act. but said that the protection afforded by the Acts was so 
ill-defined as to be impossible to administer and referred to the 
lack of definition of what is an unreasonable or extortionate 
rent. Jie said that the time had come when the whole of the 
machinery for the control of dwelling-houses should be over- 
hauled. In his reply, the Minister of Health referred to what 
had already heen done for the protection of tenants and to the 
existing legal safeguards. He said that the Acts applied to 
90 per cent. of the 12,000,000 houses in the country, and he was 
arranging to send a special poster to all local authorities drawing 
the attention of the public to the protection afforded by tine Acts. 
The Minister said that three Government committees sat on the 
question of furnished premises and all held that the problem was 
difficult to solve owing to the infinite variety of accommodation. 
We have received a copy ef an excellent poster signed by the 
Town Clerk of the City of Manchester, which draws attention to 
all the various protections afforded by the Acts. Incidentally. 
with regard to the controversy in the legal Press ard in the 
courts concerning the meaning of the words * a substantial pertion 
of the whole rent ” ins. 10 of the 192% Act. incorporated into the 
1939 Act by the First Schedule, it is interesting to note an 
opinion expressed in this poster that the phrase means that the 
amount of the furniture must be negligible if the tenant is to be 
a statutory tenant. All the probiems raised call for urgent and 
immediate action by the authorities. 


Women Solicitors and Clerks. 

THE present shortage of man and woman power for essential 
work not directly connected with the war effort has led to 
arrangements boing made by the Ministry of Labour and National 
Service for deferment in certain The work of soliciters 
was found to require special treatment, and it will be remembered 


Cases. 


that arrangements with regard to women solioitors and clerks 
were announced in The Law Society's Gazette for July and 
September, 1942. Sinee then the National Service Acts have 


been applied to single women born between Ist July, 1922, and 
Sist December, 1923. The Law Societys Gazette for March 
summarises a number of modifications that have had to he made 
in the old arrangements. Married women employed at the date 
of registration will not for the present be withdrawn, but if a 
woman was born in 1922 the District Man Power Bozid must be 
satisfied that she holds a pivotal position and that she held her 
present employment before Ist January, 1941. Her withdrawai 
will then be normally subject to prior substitution. Married 
women born in 1923 are not being considered for transfer for 
the present. The appropriate form for the application for the 
retention of a married woman is E.D. 378 (W), and the 
machinery exists for consultation of The Law Society in doubtful 
For the present, single women born in 1917, if emploved 
date of registration, will not be withdrawn from sclicitors’ 
offices. If born between Ist January, 1918, and 3ist December, 
1923, they are subject to the National Service Acts and 
considered under three headings : (a) Single women born in 1918 
or 1919. If employed by their present cmplovers prior to. Ist 
May. 1940, will normally be granted six months’ deferment ; 
between Ist May, 1940, and Ist January, 1941, will normally be 
granted six months’ deferment if the cmplover can show that 
the woman is in a pivotal position. All other women born in 
the vears 1918 to 1919 are liable to be withdrawn unless their 
withdrawal would result in the closing of the branch or business, 
when a inaximum period of six months’ deferment may be granted. 
In all other cases the maximum will be three months’ deferment. 
Applications must be made on Form N.S. 300 (W) after receipt 
of N.S. 52 (W). There is similar provision for the consultation 
of The Law Society in doubtful cases of single women holding 
pivotal positions. (6) In the case of single women born between 
Ist January, 1920, and 30th June, 1922, only those in pivotal 
positions will not be withdrawn, except that the employer may 
take the matter up with the Lord Chancellor's department if he 
feels that urgent work in which a Government department is 
interested would be seriously curtailed. (¢) In the case of single 
women born between Ist July, 1922, and Sist December, 1923, 
the procedure is the same as in (6), except that essential 
shorthand-typists engaged before Ist January, 1941, will normally 
only be withdrawn subject to prior substitution if an application 
for deferment is made. A useful achievement of The Law Society 
in the interests of the profession is also recorded in The Law 
Society's Gazette for March. After lengthy correspondence with 
the Ministry of Labour and National Service, the Council has now 
been informed that the Minister has decided that women in the 
older age groups now affected by the Employment of Women 
(Control of Engagement) Order, 1943, which affeets women 
between the ages of eighteen and forty inclusive, who have had 
substantial experience in solicitors’ offices, should be retained on 
this kind of work as they become available for fresh employment. 
The Minister is prepared to approve the society as an employment 
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agency, for the purposes of the order, to place in employment in 
solicitors’ offices (1) qualified women solicitors of any age. and 
(2) women born in 1910 and earlier who have had not less than 
three vears’ experience in a solicitor’s office or offices. Women 
between the ages of forty-one and forty-five have registered under 
the Registration of Employment Order, and on changing 
employment after registration are liable to be withdrawn unless 
the new employment is approved by the Ministry. The Ministry 
has stated that, in the case of a woman in the above two classes, 
withdrawal would be unlikely if she took employment with a 
solicitor after registration, particularly if her employment was 
found by The Law Society. 
women in other classes within the order must 
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local office of the Ministry. 


be made to the 


Company Law Amendment. 

\ USEFUL summary of the present discontents on the subject 
of company law and practice was given some prominence in the 
“City Notes” of The Times of Sth March. The writer referred 
to the question of nominee holdings (given fresh point by the 
recent action of the Brazilian Warrant Company, which recent); 
altered its articles in order to compel disclosure) of sharehold: 
voting rights (raised in the Carreras’ dispute) of the seven days’ 
notice rule under s. 61 (raised in the Suburban and Provincial 
Stores case) and of the difficulty of mobilising the scattered 
opinion of a multitude of shareholders. Lastly, the writer 
stated, there was the broader question of the amount of informa- 
tion to be given in the accounts. Related to this was the group 
of questions arising out of the science of accountancy itself. 
The Companies Act. 1929, stated the writer, does not lay down 
how the profits of a company are to be ascertained. These 
depend directly on how the assets are valued. There are certain 
accepted rules for the estimate of these, the writer conceded, but 
the science Cf industrial accountancy is still in its infancy, and 
not all the rules hallowed by directorial practice are as acceptable 
now as ther were fifteen vears either to accountants, 
economists or the Inland Revenue, all of whom approach the 
subject from different angles. Quoting from Mr. LEAKE’S latest 
edition of his * Balance Sheet Values: the Limitation of 
Industrial Accounting,” to the effect that there is need for the 
formulation of accountancy principles applicable to the measure 
of industrial profit and order to assert economic 
reconstruction after the war, the writer concludes that the whole 
of the bases of providing for depreciation of assets, for valuing 


is 


ago, 


loss, in 


goodwill and similar matters deserves examination well in 
advance of the next revision of the Companies Act. The 
objections which used to be urged at one time against full 


disclosure in Company accounts can be gathered from the report 
of Newton v. Birmingham Small Arms Co., Ltd. [1906] 2 Ch. 375, 
where it was held that a rescluiion to form a secret reserve fund 
was inconsistent with the law of companies as it then stood and 
was therefore ultru and void. It was argued for the 
company that it was necessary for companies to have secret 
reserve funds in order to avoid difficulties between rival traders 
and between capital and labour. Sinee then, competition between 
rival companies and angry and wasteful disputes between capital 
ind labour have been much softened, and the accent has shifted 
from the needs of competition to the needs of the public. The 
best’ statement of the unsatisfactory nature of the present 
position is contained’ in an address by LorD PLENDER to tlic 
Chartered Accountants’ Students’ Seciety in April, 1932. He 
said that the result of trading in any one year as shown in a 
profit and loss account were bound to be in practically ail cases 
an approximation based on facts, estimates and opinions. The 
valuation of stock-in-trade, debts. long period contracts. 
depreciation of machinery, fluctuations in investments and othe! 
matters rendered the ascertainment of profits available for 
dividend a matter of conjecture aud opinion rather than the 
ascertainment of a well-defined figure. It may well be, as 
LorD HALSBURY appeared to suggest in Dorey v. Corey (1901 
A.C. 477. that to define what are profits is an impossible task. 
FLETCHER Mouton, L.J.. however, boidly attempted to do so in 
In re Spanish Prospecting Co... Ltd. 1191111 Ch. 92. at D. 98S, where 
he stated that the amount of profil made by a company in any 
vear could certained by the value of the 
assets of a busit two dates separated by that year. Tl 

clear solution of this problem would therefore appear to be to 
lay down to the valuation of and allowab 

deductions. A closer approximation of the law as to companies 
profits and loss accounts to income tax law might introduce 
greater certainty into the ascertainment of profits, and would 
certainly effect the economy of dispensing with the adjustment 
of accounts for income tax purposes. 
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Recent Decision. 

In Performing Right Society, Ltd. v. Gillette Industries, Ltd., on 
17th March (The Times, Isth March), the Court of Appeal (LoKD 
GREENE, M.R., and LUxMooRE and Gopparp, L.JJ.) held. 
dismissing an appeal from the decision of BENNETT, J., that the 
diffusion to workers in a factory of broadcast performances of 
copyright works constituted a performance in public of those 
works and was therefore a breach of copyright. 


Applications for the services of 
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Criminal Law and Practice. 


Evidence of Character and Antecedents for purposes 
of Sentence. 

Irv is sometimes a grievance felt by advocates defending in the 

criminal courts that magistrates and judges, after verdict and 

when considering sentence, admit evidence of character and 

antecedents, which would not be strictly admissible on the trial 

of an issue before them. What is the authority for this ? 

In R. v. Campbell (1911), 6 Cr. App. Rep. 131, the court refused 
leave to appeal against sentence of three years’ penal servitude 
for false pretences. There was one previous conviction. The 
prisoner had held a good position as an Army coach, and intended 
to carry on the business of a scholastic agent honestly, it was 
urged by his counsel, but the police narrated a number of matters 
which had not been the subject of any charge. It was said that 
the prisoner was taken by surprise, and wished to give an explana- 
tion of some of the matters. The Lord Chief Justice said that 
in ordinary circumstances they would not have given a ruling 
about the practice of police officers giving the judge the result 
of their inquiries about prisoners, but the matter had recently 
been under consideration by the judges and by the Home Office, 
and they therefore thought it right to do so. He said that for 
many years it had been known that after the conviction of a 
prisoner it was the duty of some responsible officer of police to 
tell the court what he knew about the prisoner as a result of 
inquiry, where it would involve great difficulty and expense to 
prove the facts by legal evidence. The practice was recognised 
by s. 10 (5) of the Prevention of Crime Act, 1908, passed to 
adapt to the procedure for the trial of habitual criminals this 
recognised practice. If the prisoner wished to deny anything 
he could do so at the time. If the prisoner challenged any 
statement it was the duty of the judge to inquire into it; if 
necessary he should adjourn the matter, and if it was of sufficient 
importance he should require legal proof of it. Or he could 
ignore it, and if he did so, he should state that he is not taking it 
into consideration. 

This, of course, does not mean that the court can take into 
account other charges which the prisoner does not wish to be 
taken into account. Unless the court is quite clear that the 
prisoner wishes to have other charges taken into account (which 
is usually done by the prisoner signing a written list giving the 
particulars of the charges) (R. v. Hicks, 18 Cr. App. Rep. 11, 
and R. v. Griffiths, 23 Cr. App. Rep. 153), charges which are 
not proven at a properly constituted trial by admissible evidence 
may not be taken into account by the court in considering the 
sentence (R. v. Kendrick, 6 Cr. App. Rep. 117; BR. v. Court, 
6 Cr. App. Rep. 121). 

In R. v. Bveritt, 8 Cr. App. Rep. 156, there was a plea of guilty 
to a charge of larceny of property of about the value of £38, 
and a statement was made by a detective at the trial that the 
prisoner had obtained a situation for a week with a lady and 
had run away with £3. This was denied by the prisoner. The 
chairman of quarter sessions sentenced her to twelve months’ 
imprisonment with hard labour and said that had it not been for 
this statement he would have awarded only six months’ imprison- 
ment. The court held that the fact of the statement being 
denied should have been taken into consideration, and they 
accordingly reduced the sentence to one of six months’ 
imprisonment. 

It is necessary to refer to one other case only. In R. v. Elley, 
15 Cr. App. Rep. 143, the appellant was sentenced to three 
years’ penal servitude for larceny. Evidence was given at the 
appeal by a butler to a former employer of the prisoner, that 
he was not dismissed for stealing, and Lord Ashfield’s secretary 
had written to the court stating that no charge was made against 
the prisoner of dishonesty while he was in Lord Ashfield’s service. 
Two police officers had given evidence at the trial that the 
prisoner was an associate of thieves, and had been dismissed from 
two situations for dishonesty and violence. 

Avory, J., said that the court was satisfied that the information 
xiven by the two police officers at the trial was inaccurate, and 
it was denied at the trial. He said: ‘* We must again repeat 
that it is the bounden duty of all police officers to exercise the 
most scrupulous care in presenting to any court the record of 
an accused person. Police reports are not based strictly in 
law upon evidence which can be tested fully by judges or counsel, 
and it is clear that in this case the appellant’s punishment was 
increased by reason of the report of the police witnesses.”’ It is 
necessary to add with regard to this case that there is no justifi- 
cation to be drawn from the report for the headnote in the 
Criminal Appeal Reports, that ‘in receiving evidence after 
conviction, of a defendant’s antecedents, the court is bound 
to exercise care in discriminating between the knowledge of the 
defendants and mere hearsay information.”’ The case was 
merely concerned with the duty of the police to take care, having 
regard to the fact that it might not be possibie for their testimony 
to conform to the rules of evidence as to admissibility. The 
duty of the court is to give such weight as, in the exercise of 
its judiciaf discretion, it thinks fit to the evidence, and the 
authorities show that in considering sentence, the court is not 





bound to pay less attention to hearsay than to admissible 
evidence. 

Whether that is quite a fair state of the law is another question. 
It may well be the judge’s duty to pay more attention to admissible 
evidence than to hearsay evidence where the two conflict, in 
considering questions of sentence, for if any allegation is made 
by police officers with regard to previous offences which are 
not proved, and denied by the accused, the judge must dis- 
regard them. In all other cases judges have the widest 
discretion as to the weight which they should attach to evidence 
in considering sentence, and it cannot be said as a rule that they 
exercise this discretion unfairly. 








A Conveyancer’s Diary. 


Trusts and Cumulative Preference Shares. 

In the ‘“ Diary” of 25th February, 1939 (83 Son. J. 146), I 
discussed what happens as between tenant for life and remainder- 
man when arrears of cumulative dividend are paid in respect of 
shares forming part of the settled property. This is a subject of 
considerable practical importance, and it is one liable to give 
trouble to trustees, as their correct action is not always easy to 
explain to the lay beneficiary. 

The first principle to be borne in mind is that dividends belong 
to the person who is entitled to the property during the period 
out of the profits of which they are declared. If more than one 
person was so entitled, the dividend is apportionable on the 
footing that it accrued de die in diem during the period. Thus 
in Re Muirhead [1916] 2 Ch. 181, dividends were declared in 
September, 1915, in respect of the six months from Ist January, 
1915, to 30th June, 1915. The tenant for life, who had been 
entitled as such on Ist January, died on 24th July, and her 
estate took the whole of those dividends as she had been entitled 
throughout the period in respect of which they were declared. 

The second main point is as to the nature of cumulative 
preference dividends. This matter was dealt with in Re Wakley 
[1920] 2 Ch. 205, where Younger, L.J., said, at p. 225: J 
cumulative preferred dividend is, in my opinion, correctly 
described as one which gives to the holder of the preferred 
share, pari passu with all other holders of shares of the same 
class, a right to receive out of a fund of profits made available 
for dividend under the articles of the company, and in priority 
to the holders of all junior shares in it, a sum measured by the 
percentage rate and the period of time over which the dividend 
has not been paid in whole or in part. The dividend when paid 
not being in any true sense in arrear up to that moment—is 
paid out of the fund then made available for its payment for the 
year or other financial period of the company in which it is paid. 
It is not paid in respect of any previous period of non-payment 
when it was neither due nor payable—it is paid in exactly the 
same way as is a dividend paid out of any residue of the dividend 
fund to holders of ordinary shares in respect of which there has 
been no distribution for a period as long, or it may be even longer. 
In other words, in respect of the time with reference to which 
dividends are paid, there is no difference between a cumulative 
preference and an ordinary dividend. Each is a dividend for 
the year or other financial period of payment; that a preferred 
dividend is preferential, fixed and cumulative means only this, 
that those are the factors by which the priority and amount 
of the share of the dividend fund appertaining to the preference 
shareholder are ascertained.” 

This passage is the root of the decision of the Court of Appeal 
in Re Wakley, which is the highest existing authority on this 
subject, and is in line with various earlier cases, as for instance 
Re Sale [1913] 2 Ch. 697. 

The effect of Re Wakley is as follows: Suppose that the 
financial period of the A company, 5 per cent. cumulative prefer- 
ence shares in which are settled, is the calendar year ; no preference 
dividend is paid for 1940 or 1941. At the end of 1942 much larger 
profits were shown, and at the annual meeting in February, 1943, 
the company resolves to make payments on Ist March, 1945, 
clearing off the preference dividends to date. Now those 
payments are out of profits of the year 1942, and it is by reference 
to the beneficial interests under the settlement during that 
year that the destination of the payments is decided. If the 
settlement was created by the will of a testator who died on 
30th June, 1941, and created a life interest which was operative 
throughout 1942, the tenant for life will take the whole of the 
15 per cent. paid on the cumulative preference shares on Ist 
March, 1943. If the tenant for life died on Ist February, 1943, 
his estate will take the whole 15 per cent. If he died after the 
testator and before 1942, say on 31st December, 1941, the 
remainderman will take the whole 15 per cent. If the testator 
had died during 1942, say on Ist June, 1942, the 15 per cent. 
would have been apportionable between the tenant for life and 
the estate of the testator in proportion to the periods within 1942 
during which the testator and tenant for life were respectively 
entitled to the beneficial interest in income. The dividend is 
one dividend, and is a dividend for 1942, notwithstanding that 
it is calculated by reference to the facts that the dividend is 
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cumulative and that no dividend was paid on the shares in 
question for 1940 and 1941. 

I do not think that there could now be any question but that 
the rules explained above would apply in the absence of some 
quite unusual specific provision in the articles of the company or 
in the will of the testator. But an interesting question arises 
where the company gets rid of the contingent rights of the 
cumulative preference shareholders by means, not of declaring 
and paying a dividend, but of coming to an arrangement which 
extinguishes their rights in return for some other asset or right. 
Such a position arises where there is a ‘“ funding certificate ’ 
scheme, as was discussed in Re Sandbach |1933] Ch. 505. Such a 
scheme may take forms which vary in detail, but the essence is 
that the contingent right of the preference shareholders to be 
paid, in priority to any payment to the junior shareholders, a 
sum calculated by reference to a fixed percentage and to the 
period in respect of which such percentage has not been paid is 
extinguished, and another right is given in exchange. The right 
given in exchange may be a “ funding certificate.’ Such a 
certificate may or may not contain a statement by the company 
acknowledging indebtedness : it did so in Re Sandbach : but it 
is not essential that it should. The certificate will usually confer 
on its holder rights in respect of shares in future profits together 
with rights in a winding up, the exact terms being a matter for 
decision according to the company’s circumstances. But the 
essence is that the right to cumulative dividends in respect of a 
period before a given date disappears, and the certificate, and the 
rights "which it confers are substituted. The certificate will 
almost invariably be issued on terms which make it marketable 
at once and give it an immediate value in cash, not necessarily a 
value identical with that of immediate payment in full of the 
arrears. In Le Sandbach, Farwell, J., decided that the tenant 
for life, who was entitled at the date when the scheme for creating 
funding certificates became effective, was entitled to the certifi- 
cates, notwithstanding that they were issued in respect of the 
eancellation of “ arrears”? for several years, some of which were 
in the testator’s lifetime. The learned judge said, at p. 513: 
“ If the company had paid in cash, the tenant for life would have 
been entitled to the whole of that money. If, instead of cash, 
the company had offered to discharge their obligations in some 
other form—e.g.. by bonus shares or debentures in another 
company—I cannot see, on the principle of Wakley’s case, why 
the tenant for life would not have been entitled to those shares 
or debentures. The company did not do that, but it gave some- 
thing in the nature of debentures payable out of future profits. 
and that debenture was given in consideration of the shareholder 
giving up whatever conditional right he had in respect of past 
dividends.”” This reasoning appears to be quite general, and is 
not, in my view, limited to cases where, as in Re Sandbach, the 
funding certificate contained an acknowledgment of indebtedness 
sufficient to constitute a quasi-debenture. Of course, the effécts 
of every such scheme would have to be considered by reference to 
the terms of the scheme and if the right was unequivocally a 
right to a share in the capital of the company the funding 
certificate might accrue to corpus. It might, [I suppose, be 
possible to conceive a scheme under which the preference share- 


holders take over some of the existing ordinary shares in lieu of 


their arrears. I should be inclined in such a case to treat the 
acquired shares as an accretion to capital. But normally the 
principle is, I think, clear, viz.. that on a given date the share- 
holder loses his right to arrears and gets a right to something 
quite different, not being an interest in the issued capital of the 
company. I do not think it matters what that new right is: it 
might conceivably be a right to payment in kind——a motor car 
company might in peace time distribute motor cars. The new 
rights are an alternative to a cash payment at the date in question 
and devolve on the person entitled at such date. It seems fairly 
clear from the judgment of Farwell, J.. that this kind of trans- 
action differs from a payment of arrears in cash, because, as we 
have seen, a cash payment would be apportionable if the beneficial 
interest shifted during the year out of whose profits the payment 
ismade. But a funding certificate scheme operates as at a point 
of time and not in respect of a period, so that there can 
be no apportionment by reference to a period. 





Messrs. Arthur Dollond & Co., solicitors, of Bishopsgate, E.C., have issued 
the following statement to the Press Association, says The Times: °° With 
reference to the London shelter tragedy, on behalf of a widow we have 
issued a writ to test the legal liability of the local borough council. 
Damages are claimed for negligence on the grounds that the defective 
lighting, absence of hand-rails, and other defects constituted a legal trap 
for those lawfully using the shelter. This is a test for all other cases.” 

The Board of Trade announce that, with the approval of the Treasury, 
they lave decided to reduce the scale of premiums payable under the 
Private Chattels Scheme to one-half of the existing rates. The new 
premiums will accordingly be : 10s. per cent. per annum on the first £2,000, 
15s. per cent. per annum on the next £1,000, 20s. per cent. per annum on 
the next £7,000, and will apply to all policies issued for a period of 
insurance beginning on or after 18th March, 1943. The minimum premium 
payable will be 10s. and policies will continue to be issued for a period of 
one year. Effect has been given to this decision by the War Damage 
(Private Chattels Scheme) (No. 4) Order, 1943 (S.R. & O., 1943, No. 404). 





Landlord and Tenant Notebook. 


Latent War Damage. 

QUITE a number of difficult points had to be decided in the 
course of Wallis & Co. (Costumiers), Ltd. v. Oppenheim [1943 | 
1 All E.R. 114 (C.A.). In the present article I propose to confine 
myself to those which concerned the effect of discovering some 
war damage after the conclusion of proceedings in which premises 
had been held to be fit and after the commencement of pro- 
ceedings in which no reference to the particular damage had been 
made in the pleadings. 

Three leases between the same parties figured in the pro- 
ceedings, and this rather added to the difficulties. The three 
leases comprised one building, what were called the first and 
second leases being leases of different parts of the ground floor, 
the third being a lease of the upper part. 

Bomb blast having damaged the building, the landlord did 
some repairs; the tenants were not satisfied, and served three 
notices of disclaimer. Then began a series of legal proceedings, 
the first being applications by the landlord contesting the validity 
of the notices on the ground that the premises were not unfit 
when they were served. These applications, made under the 
Landlord and Tenant (War Damage) Act, 1939, s. 6 (1), were 
heard on 24th November, 1941; and the tenants made no 
mention of a defect in the plaster of a ceiling of the first floor. 
The judge. having considered the other evidence, decided against 
them as regards the upper floors, i.e., the third lease. But his 
honour found that the ground floor (first and second leases) 
was unfit. Thereupon the landlord, who had not yet served a 
notice to avoid disclaimer, applied for an extension of time for 
the purpose of serving such a notice, and that was granted to him 
by the judge. This extension would be applied for and granted 
under s. 6 (1) of the 1939 Act, but I wish the report and judgment 
were a little clearer on the question how many and which of the 
leases were covered by the application and order. — It would seem 
that all three must have been covered, for it is expressly stated 
that on 12th December the landlord issued three notices to 
avoid disclaimer—this, apparently, though it had already been 
decided that the notice to disclaim the lease of the upper part was 
‘of no effect.” 

\ notice to avoid disclaimer requires the tenant to retain the 
lease on the terms specified (s. 4 (5) of the 1939 Act), and they are 
so specified ins. 11. A landlord’s covenant that the land shall 
be rendered fit as soon as is reasonably practicable is imported 
into the lease, and no rent is payable till this is done. 

The landlord set about doing further repairs to the ground floor 
accordingly, and on 9th January informed the tenants that they 
had been completed on the 6th of that month, so that rent was 
payable from that date. The tenants inspected the work, and 
appear to have made no complaints ; but neither did they send 
any rent on the quarter day following, and in May the landlord 
issued a High Court writ for its recovery. The tenants’ reaction 
was to make three applications, under the Landlord and Tenant 
(War Damage) Act. 1941, s. 14, ** to determine whether the land 
has been rendered fit, and, if so, the date on which it was 
rendered fit.” It will be observed that the notices to avoid 
disclaimer were conditions precedent to these applications. 

In the particulars they gave there was again no reference to 
any defect in the plaster of a first floor ceiling, nor was this 
mentioned by them or their witnesses at the hearing. But a 
surveyor called by the respondent landlord, who (the surveyor) 
had inspected the premises two days before, referred to this 
defect in his examination-in-chief. There does not appear to 
have been effort, or any strenuous effort, to exclude this matte: 
from consideration ; and in the result the county court judge 
found that by reason of this defect the landlord’s covenant 
was not fulfilled, though rejecting all the evidence actually called 
by the tenants. 

In the Court of Appeal, two points were taken on the landlord’s 
behalf. One was that the covenant imported by s. 11 of the 
1939 Act did not oblige him to remedy what he could not reason 
ably be expected to discover. This was rejected. Lord Greene, 
M.R., said that he could read no such limitation into the section ; 
the covenant is a covenant to render the premises fit. If this 
be not quite accurate, the discrepancy favours the landlord, 
for what the enactment actually says is: ‘* There shall be implied 
in the lease... a covenant by the landlord with the tenant 
that the land comprised in the lease shall be rendered fit ‘a 
The section was probably so phrased in order to cover cases 
in which local authorities might do repairs; but the fact that 
the land, and not the landlord, is the subject of the subordinat: 
clause helps to weaken any suggestion that the suggested limita- 
tion must be read into the section. There have, of course, been 
many cases in which disrepair must have come as a surprise 
to the covenantor ; one might instance Lister v. Lane and Neshaw 
[1893] 2 Q.B. 212 (C.A.): Torrens v. Walker (1906] 2 Ch. 166 
Lurcott v. Wakely and Wheeler (1911) 1 K.B. 905 (CLA.) 3) but il 
in the first two of these the covenantor was absolved, it was 
because the covenants were held not to extend to rebuilding 
what was originally badly built, or to countering the effects o! 
time and the elements on what was already worn out, and not 
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COUNTY COURT CALENDAR FOR APRIL, 
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His HON, JUDGE 
CLEMENTS 
Ashford, 5 

*Canterbury, 13 
Cranbrook, 

Deal, 

* Dover, 21 
Faversham, 
Folkestone, 

Hythe, 

*Maidstone, 9 
Margate, 

*Ramsgate, 7 

+* Rochester, 14, 15 
Sheerness, 
Sittingbourne, 20 
Tenterden, 12 


Circuit 5}0—Sussex 
His HON. JUDGE 
AUSTIN JONES 
His HON, JUDGE 
ARCHER, K.C. 
Arundel, 9 
Brighton, 1, 2, 
+*Chichester, 16 
*Kastbourne, 14 
*Hastings, 6 
Haywards Heath, 
* Lewes, 
Petworth, 
Worthing, 20 


Circuit 51 — Hamp- 
shire 
His Hon. JUDGE 
TOPHAM, K.C, 
Aldershot, 9, LO 
Basingstoke, 14 
Bishops Waltham, 7 
Farnham, 30 
*Newport, 25 
Petersfield, 


( Add.) 


8, 15 


Tr ortsmouth, 5 (B.), 3, 
15, 22 
Romsey, 16 
Ryde, 
+*Southampton, 6, 13, 
14 (B.), 20 


*Winchester, 21 


Circuit 52—Wiltshire 
His HON. JUDGE 
JENKINS, K.C. 
*Bath, & (B.), 15 (B.) 
Calne, 10 
Chippenham, 19 
Devizes, 13 
*Frome, 6 (B.) 
Hungerford, 
Malmesbury, 15 (R.) 
Magborough, 20 
Melksham, 
*Newbury, 14 (B.) 
*Swindon, 7, 21 (B.) 
Trowbridge, 9 
Warminster, 12 
Wincanton, 16 


Circuit 53—Glouces- 
tershire 


His Hon, JUDGE 


Alcester, 
*Cheltenham, 13, 20 
Cirencester, 15 
Dursley, 
t*Gloucester, 12 
Newent, 
Newnham, 14 
Northleach, 
Redditch, 2 
Ross, 
Stow-in-the-Wold, 
Stratford-on-Avon, 20 
Stroud, 16 
Tewkesbury, 
Thornbury, 
Warwick, 30 
Circuit 544—Somerset- 
shire 
His Hon. JUDGE 
WETHERED 
+* Bridgwater, 16 





1943. 


5 (J.S.), 6, 


t* Bristol, 7 
19 (J.S.) 


8, 9 (B.), 
20 (R.), 21 
Minehead, 20 
*Wells, 13 
Weston-super-Mare, 
14, 15 


Circuit 55 — Dorset- 
shire 
His HON, JUDGE CAVE, 
K.C, 
Andover, 7 
Blandford, 21 
*Bournemouth, 9 (J.S.) 
12, 13, 15 ¢R.) 
Bridport, 27 
Crewkerne, 20 (R.) 
*Dorchester, 2 
Lymington, 30 
+Poole, 14, 28 (R.) 
Ringwood, 29 
*Salisbury, 1 
Shaftesbury, 5 
Swanage, 16 « 
*Weymouth, 6 
Wimborne, 19 
*Yeovil, 8 


Circuit 56—Kent 

His HON. JUDGE SIR 
GERALD Hurst, K.C. 
Bromley, 6, 7, 21 


*Croydon, 5, 6 (R.), 
12, 13, 14, 20 (R.) 
Dartford, 8 
Kast Grinstead, 
Gravesend, 19 
Sevenoaks, 
Tonbridge, 
Tunbridge Wells, 15 


Circuit 57-Devonshire 
His Hon. JUDGE 
THESIGER 
Axminster, 12 
t* Barnstaple, 20 
Bideford, 21 
Chard, L: 

TExeter, 8, 9 
Honiton, 
Langport, 12 (R.) 
Newton Abbot, 15 
Okehampton, 
South Molton, 22 
Taunton, 5 
Tiverton, 14 

*Torquay, 6, 7 
Torrington, 
Totnes, 16 
Wellington, 19 


Circuit 583—Essex 

His Hon, JUDGE 
TREVOR HUNTER, K.¢ 
Brentwood, 13 (R.) 
Gray’s Thurrock, 6 


(R.) 
Ilford, 5 (R.), 12 (R.), 
13, 19 (R.), 20 
Southend, 7, & (R.) 
9, 14 (R.), 21 (RK. B.) 


Circuit 59—Cornwall 

His HON, JUDGE 

, ARMSTRONG 
Bodmin, 6 (R.) 
Camelford, 
Falmouth, 0 
Helston, 
Holsworthy, 
Kingsbridge, 14 
Launceston, 7 (R.) 
Liskeard, 8 (B.) 
Newquay, 13 

t* Penzance, 6 


Plymouth, & (R.), 20, 
21, 22 

Redruth, 8 

St. Austell, 19 (R.) 


Tavistock, 15, 
t* Truro, 7 


The Mayor's & City 
of London Court 

His Hon, JUpGt 
DODSON 

His Hon. JUDG 
BEAZLEY 

Hos Hon, JUDGE 
THOMAS 

His Hon, JUpat 
MCCLURE 

Guildhall, 1, 2 

B. OG. 7 GAY. 3, 
9 (J.8.), 12 13, 
14(A.), 15, 16(J.8.). 
19, 20, 2 


‘= Bankruptey 
Court 
t Admiralty 
Court 
(R.) Registrar 
GIS.) Judgment 
Summonses 
Bankruptcy 
Registrar in 
Bankruptcy 
Additional 
Judge 
Admiralty 


(BL) 
(K.B.) = 


(Add.) = 


(A.) = 
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because the defects could not be reasonably expected to be 
discoverable. In the third case mentioned, Cozens-Hardy, M.R., 
expressed his astonishment at the suggestion that time and the 
elements could in themselves afford an answer. 

The second point taken was that the tenants were estopped 
from relying on the defect because they had not brought it 
forward in their answer to the landlord’s application under s. 6 
of the 1939 Act. This was held to be misconceived ; it was 
pointed out that on that occasion the tenants could have relied 
upon one single element of unfitness. if they chose. In the 
proceedings under s. 14 of the 1941 statute the issue was different ; 
the burden was on the tenants to show unfitness and they might 
rely on any matter of unfitness. 

Another matter dealt with which can be referred to in the 
present article is this: the county court judge, having found 
that the upper part was unfit, went on to find that the ground 
floor was useless without the upper floors, and to hold that the 
former (comprised in the first and second leases) was ‘* unfit.’’ 
There was, the Court of Appeal held, no justification for amal- 
gamating leases in this way. It was only possible because 
of the fortuitous circumstance that they were held of the same 
landlord. I suggest that reference to the interpretation section 
(s. 24) would be an alternative way of disposing of the point. 
du Pareq, L.J.. cited the interpretation section of the War 
Damage Act (s. 80); this, I submit, was unnecessary, if indeed 
relevant. 

Possibly the most interesting question raised by the case 
was one which it did not decide. Lord Greene, M.R., said 
in the course of his judgment, after disposing of the suggested 
qualification of s. 11 of the 1939 Act: ‘** Whether or not a sub- 
sequent discovery of some hidden defect due to war damage 
would entitle the tenant to serve another notice of disclaimer 
or take some other steps, I do not know.” 








. 
Obituary. 
Sir JOHN FOX. 

Sir John Fox, former Senior Chancery Master, died on Sunday, 
21st March, aged eighty-seven. He was educated at Kensington 
Grammar School and was admitted a solicitor in 1876, joining 
the firm of Messrs. Hare & Co., who for many years acted as 
agents to the Treasury Solicitor in civil litigation. In 1891 he 
was appointed chief clerk in the chambers of North, J., the title 
of which office was changed in 1897 to that of ‘* Master.” He 
retired from the position in 1921 with the honour of knighthood. 
Sir John was the author of many legal and legal-historical works, 
which include a * History of Contempt of Court’? and ‘ The 
Lady Ivie’s Trial.” From 1899 to 1908 he edited ‘‘ The Yearly 
Practice of the Supreme Court.”’ For several years he was 
Vice-Chairman of the Oxfordshire Quarter Sessions. 

Mr. FE. W. S. COX-SINCLAIR. 

Mr. Edward William Sinclair Cox-Sinclair, barrister-at-law, 
died on Sunday, 14th March. He was called by Gray’s Inn 
in 1889, 

PATTERSON. 
barrister-at-law, died on 
was called by Lincoln’s 


Mr. A. H. 
Mr. Alexander Henry Patterson, 
Monday, 8th March, aged ninety. He 
Inn in 1873. 
Mr. W. A. ARMSTRONG. 
Mr. William Anderson Armstrong, solicitor, of Messrs. J. M. 
Moore & Armstrongs, solicitors, of South Shields, died on Tuesday, 
16th March, aged seventy-three. He was admitted in 1893. 


Mr. J. BARBER, 

Mr. Jonathan Barber, solicitor, of Messrs. Watson, Esam, 
Barber & Brayshaw, solicitors, of Sheffield, died on Friday, 12th 
March, aged eighty-seven. He was admitted in 1877. 

Mr. W. H. BORLASE., 

Mr. Walter Henry Borlase, solicitor, of Messrs. Borlase and 
Venning, solicitors, of Penzance, died on Saturday, 20th March, 
aged ninety. He was admitted in 1876. 








Parliamentary News. 
HOUSE OF LORDS. 


Agriculture (Miscellaneous Provisions) Bill [H.C]. 
In Committee. 

Evidence and Powers of Attorney Bill [H.L.}. 
Read Third Time. [23rd March. 

Settled Land and Trustee Acts (Court’s General Powers) Bill [H.L. |}. 
Read Second Time. {18th March. 

HOUSE OF COMMONS. 

sritish Nationality and Status of Aliens Bill {H.L.}. 
Read Second Time. 

Consolidated Fund (No, 2) Bill [H.C.]. 
Read Third Time. 

Nurses Bill [ H.C. ]. 
Read First Time. 


[23rd March, 


[isth March, 
[23rd March. 


{17th March. 





To-day and Yesterday. 


LEGAL CALENDAR. 

March 22.-—On the 22nd March, 1793, “ the notorious Flinda!| 
and one Williams were tried at Kingston before Baron. Hotham 
upon the charge of a burglary committed at the house of Mr. Davis 
at Peckham during the fair in August last. They were indicted 
for a capital offence, but as the jury rated the value of the 
property stolen at 4s. 6d. they were sentenced to seven years’ 
transportation. The judge informed Flindall that if he had 
been cast for death he should have ordered him for execution 
in a few days.” 

March 23.—On the 28rd March, 1733, Isaac and Thomas 
Hallam, two brothers, highwaymen, were hanged at Lincoln 
for murdering and robbing William Wright, a young gentleman, 
who had been found in a chaise with his throat cut, and Thomas 
Gardiner, a post-boy. They confessed to upwards of fifty 
robberies. ** In passing to execution, near the place where they 
murdered the post-boy, Isaac fell into violent agonies and 
perturbation of mind ; at the tree, having no clergyman to assist 
him, he beckoned one who was there as a spectator, who readily 
complied with his request and prayed with him fervently. After 
which being turned off and his brother Thomas seeing him in the 
air struggling for life, shrieked out dreadfully at the shocking 
sight and was then led to execution nigh the place where they 
murdered Mr. Wright. He, as well as his brother, acknowledged 
the justice of his sentence, and calling upon God, was turned off.”’ 

March 24.—Sergeant Reeve was appointed a Justice of the 
Common Pleas on the 24th March, 1639, just as the breach 
between King Charles and his Parliament was widening 
irreparably. In Michaelmas Term, 1643, he sat alone in his 
court at Westminster, when the royal proclamation to adjourn 
it to Oxford was delivered to him. In subservience to the 
Parliament he ordered the arrest of the messenger, who was tried 
by a council of war and executed as a spy. Reeve died in 1617 
and Lord Clarendon wrote of him as ** a man of good reputation 
for learning, who in good times would have been a good judge.”’ 

March 25.—One of the worst scandals of the early eighteenth 
century was the clandestine marriages. The dissolute parsons 
who thronged in the precincts of the Fleet Prison drove a thriving 
trade in coupling the unwary or the fraudulent, runaway lovers, 
sailors picking up temporary wives, women who wanted to be rid 
of their debts by acquiring a nominal husband, abductors of 
heiresses—all could be accommodated at a dozen taverns which 
kept a destitute parson, a register conveniently spaced for ante- 
dating a marriage ceremony and a room fitted up! as a chapel. 
Signs were hung out: ‘* Weddings performed cheap here ” ; 
and each establishment had its touts. The convenience of a Flect 
marriage was often resorted to by parish authorities who would 
get rid of their liability for a female pauper by marrying her to a 
man outside their area. The quality were likewise constant 
customers, but the abuse raised an outcry when the Hon. Henry 
Fox married the Duke of Richmond’s daughter. As Horace 
Walpole said : ‘* His father was a footman ; her great-grandfather 
a king—hine illae lachrimae ! All the blood-royal have been up 
in arms.’ A Marriage Act was passed, coming into force on the 
25th March, 1754, making it punishable with fourteen years’ 
transportation to perform a marriage without banns or licence 
and elsewhere than ‘in a church or public chapel. The day 
before there were recorded in one register book alone 217 
marriages. 

March 26. 
an officer on board one of the hulks at 
convict, William Colman, suspected that one of his fellows, 
Thomas Jones, had given information against him. <A few nights 
later he rose from his bed in spite of the heavy irons with which 
he was loaded, crept to a place where a knife was kept, stole to 
where Jones was sleeping and stabbed him to death. Two other 
convicts who saw it denounced him. He was hanged on 
Pennington Heath on the 26th March, 1810. 

March 27.—On the 27th March, 1827, John Orchard, an old 
infirm man, and John his son were tried for forgery at the Exeter 
Assizes. Nine years before they had borrowed £1,000 from a 
Mrs. Lane on the security of an estate, the mortgage decd 
expressing the father to be the absolute proprietor. The son 
transacted the business at the attorney’s office and took the 
money, which he paid into his own banking account. Only after 
a long interval was it discovered that there had been other 
dealings with the estate involving a forgery. The old man, who 
was ailing too much to make any defence, was acquitted. His 
son was convicted and condemned to death by Mr. Justice 


One night in August, 1809, a brick was thrown at 
Woolwich. <A young 


Burrough. He was duly executed. 
March 28.—On the 28th March, 1860, Thomas Challinor was 


tried at Liverpool for setting fire to a warehouse there occupicd 
by Mr. Elijah Pryce, a general broker, by whom he was employed 
as warehouseman. Pryce had over a hundred barrels of oil stored 
in the cellar, and a man named Duffy, who occupied a room 
immediately above, enlisted the prisoner in a scheme to steal it. 


A hole was broken in the floor and through this £500 worth of 


oil was pumped up, placed in casks and sent, as if in the regular 
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course of business, to another store that Duffy had hired in the 
of ‘ Stewart.””. Then, to cover up their tracks, the 
conspiaters poured half a dozen sacks of rosin chips into the 
cellar and set light to them. Fortunately the tire was put out in 
time. (hallinor was sentenced to fourteen years’ penal servitude. 
but itaity eseaped capture. 


patie 








= 





Correspondence. 
|The views expressed hy our correspondents are not necessarily those of 
Tue Souicrrors’ JouRNAL.] 
Post-War Credits. 
Sir.—In vour issue of the 27th February, at p. 72, vou publish 
a letter from Mr. W. L. Raynes under ** Correspondence.” in 
which Mr. Raynes deplores the fact (hat many estates are unable 


to be finally wound up en account of there being no way of 


dealing with post-war credits. 
As Secretary to Dr. Barnardo’s Homes, IT have many times had 


this matter before me, for you would appreciate that much of 


our income is derived as residuary legatees, and [| have not found 
that the winding up of estates need be delaved for the reason 
stated in Mr. Raynes’ letter. On the contrary. there is a procedure 
in existence to enable executors to distribute post-war credits, 
and in a memorandum issued by the Board of Inland Revenue 
that procedure is fully laid down and shows that if legal personal 
representatives desire to transfer a post-war credit to some other 
person. e.g., a residuary legatee, they should write to the 
inspector of taxes, giving the full name and address of the person 
to whom the credit is to be transferred, producing probate or 
letters of administration and the deceased’s certificate, and the 
inspector will make the necessary record and issue a certificate to 
those persons to whom the legal personal representatives desire. 
FREDK. J. POTTER, 
General Secretary, 


London. E.1. 
Dr. Barnardo’s Homes. 


17th March. 





War Legislation. 
STATUTORY RULES AND ORDERS, 1943. 


No. 4] Adoption of Children Order, March 15, fixing Appointed 
Day. 
No. 37s. Adoption of Children (Regulation) Act, 1939 (Commencement) 
Order in Council, Mareh 11. 
Ailied Powers (\War Service) Order in Council, March 11. 


Containers and Straps (Leather and Textile) Order, 1943. 
General Licence, March 15, re Watch Straps. 

7 to 375 (as one document). Defence (General) Regulations, 1939. 
Orders in Council, March 11, adding regs. 474p (Agreements 
for service in ships required for war operations). 474A (Effect 
of requisition ete., on agreements for service in ships); 
amending regs. 448, 474B and 93, and adding reg. 484 (Juris 
diction of naval courts in certain cases); revoking Order in 
Council of Jan. 13, and amending reg. 70. 

k.P.377. Defence (Good Friday and St. Patrick's Day) Regulations, 1943. 

Order in Council, March 11. 

Defence (Patents, Trade Marks. ete.) Regulations, 1941. 

in Council, March 11, adding reg. 5a. 

Defence (Savings Banks) Regulations, 1939. 

March 11, adding reg. 6. 


Order 


Order in Council, 


E.P. 343. Food (Points Rationing) Order, March 6. 

K.P. 392. Food Transport Order, 1941. Directions, March 10. 

No. 395 Goods and Services (Price Control). General Furniture 
Maximum Prices, Charges and Reeords) Order, March 12. 

No. 304 Goods and Services (Price Control). Perambulators (Maximum 
Prices and Charges) (No. 3) Order, March 12. 

No. 393. Goods and Services (Price Control). Second-Hand Goods 


Maximum Prices, Charges and Records) Order, March 12. 

Vo. 397. Income Tax. Deduction of Income ‘Tax (Schedule E) (Amend- 
ment No. 4) Regulations, March 10. 

Milk (Control of Supplies) and Milk (Control of Supplies) 
(Scotland) = Orders, 1942.) Supplementary — Directions, 
Mareh 12. 

I Navigation Order No. 21, March 12. 

| Police Amalgamation (Cornwall) Order, March 8. 

No. 408, Police, England and Wales. Police Regulations, Mareh 5. 

No. 409, Police, England and Wales. Police (Women) Regulations, 
March 5. 

Rationing (Versonal Points) Order, 1942. 
March 10. 

Record Office, England. Order in March II, 
approving Additional Rule extending to the Tithe Redemption 
Commission the Rules for Disposal of Valueless Documents. 

330. Specified Classes of Persons (Registration) Order, Feb. 27. 

No. 415 1.9. Supreme Court, England, Procedure. High Court Writs 

(Service Abroad) Order, March 12. 

Toilet Preparations Order, 1942. 
15, re Calamine Lotion. 

Trading with the Enemy (French Somaliland, Reunion, 
and Dependencies of Madagascar) Order, March 10. 


I. 414. 
P. 404, 


E.R. 368, General Licence, 


Council, 


E.P. 366, General Licence, March 


No. 360, 














No. 359. Trading with the Enemy (Specified Areas) Revocation Order, 
March 10. 

War Damage 
March 15. 


No. 404, (Private Chattels Scheme) (No. 4) Order, 
TREASURY. 


Defence Regulations. Vol. II. 
February 10, 1943. 12th ed. 3s. 


including 


s amended up to and 
(3s. 3d.) 





Notes and News. 
. 

The iron railings round the garden of New Square, Lincoln’s Inn, have 
now been removed ; the stone piers remain. 

Mt.-Lt. Jous Hurnerr Dunk, solicitor, of Campo Lane, Sheffield, has 
been awarded the D.F.C. He has been serving as a navi: tor, and has been 
a member of the * Pathfinder” crews who find and light up the target for 
raids, 

The Legal & General Assurance Society, Ltd., and its associate companies, 
the Gresham Life Assurance Society, Ltd. and the Gresham Fire and 
Accident Insurance Society, Ltd., invested £1,000,000 in the London Wings 
for Victory Week. 

According to an obituary notice in The Times, Mr. George Smith, of 
7, Spencer Road, Wembley, died on Wednesday, 17th March. For over 
sixty years he was faithful clerk and friend of Messrs. Marsden, Burnett 
and Davy, solicitors, of Wimpole Street, W.1. 


HIRE-PURCHASE CONTROL. 

The Board of Trade made four Orders which are consequential to the 
Hire-Purchase and Credit Sale Agreements (Control) Order. These came 
into operation on the same date, 22nd March. These Orders, which are 
made under the Goods and Services (Price Control) Aet, 1941, after 
consultation with the Central Price Regulation Committee, are as follows : 

The Second-Hand Goods (Maximum Prices, Maximum Charges and 
Records) Order, 1943 (S.R. & O., 1943, No. 393); The General Furniture 
(Maximum Prices, Maximum Charges and Reeords) Order, 1943 (S.R. & O., 
1943, No. 395); The Utility Furniture (Maximum Prices, Maximum Charges 
and Records) Order, 1943 (S.R. & O., 1943, No. 363); The Perambulators 
(Maximum Prices and Charges) (No. 3) Order, 1948 (S.R. & O., 1943, 
No. 394). 

The Second-Hand Goods Order revokes the 1942 Orders (S.R. & O., 1942, 
Nos. 815 and 1531), the provisions of which consolidate and amend the 
new order. Under the revoked orders it was legal to make a charge for 
hire-purchase or credit-sale facilities in relation to a sale of any second-hand 
Under this order, such a charge may be made only 


price-controlled goods, 
These articles are 


in respect of certain articles specified in the schedule. 
the same as those on the sale of which when new charges for hire-purchase 
and eredit-sale facilities are permitted. The amount of the charge is also 
brought under stricter control. The minimum initial payment in each case 
is fixed at one-cighth of the retail cash price, or £2 (whichever is the greater) ; 
the maximum charge for facilities is limited to 20 per cent. of the amount 
outstanding when the initial payment has been made; and the duration 
of the contract must be not less than six months nor more than two years 
The definition of © first-hand price ~ (which is the maximum price fixed by 
the order for second-hand goods) has been clarified and amplitied. The 
order does not cover second-hand furniture, which is dealt with as before 
in the General and Utility Furniture Orders, 

The General Furniture Orde ry amends the 1242 Order (S.R. & ©O., 1942, 
No. 2402). The control of the charges made for hire-purchase jacilities, 
contained in the 1942 Order, is extended to cover credit-sale agreements. 
The other amendments bring the order into line with the Second-Hand 
Goods Order. The definition of has been amended; and the 
commission which may be taken by 
himself execute, to a customer's forniture is raised from 
ther with the delivery 


“price i 
a trader for repairs which he procures, 
but does noi 
3 per cent. to 10 per cent. of the repair charge, tov 
charges necessarily and properly incurred. 

The Utility Furniture Order also extends the 
purchase charges to cover the charges made in credit-sale 
brings the 1942 Order into line with the arnended General Furniture Order 


existing control of hire 


iwreements, and 


as regards the commission allowed on repairs procured by a trader on 
customer's furniture, but whieh he does not himself exccute. The existing 
isc 


rules regarding hire-purchase and eredit-sale agreements are amended 
omitting the stipulation that the minimum initial payment must not be 
less than £5, thus leaving the minimum as simply one-eighth of the total 
cash price. In order to avoid the necessity dor making a new order every 
time an addition is made to the list of articles of utility furniture, it is 
provided that the maximum price for articles not included in the schedule 
to the 1942 Order is to be computed by adding one-third to the price paid 
to the actual manufacturer. The amendment, recently announced, of the 
price of the dressing chest (without mirror) No. 44, from £4 3s. 9d. to 
#5 3s. Od. is confirmed, 

The Perambulators (No. 3) Order extends the control of hire-purchase 
charges to cover credit-sale agreements, but limits this control to new 
perambulators, since second-hand perambulators are covered—as regards 
both price and the charges for hire-purchase or credit-sale facilities ——by 
the new Second-Hand Goods Order. The maximum duration allowed for 
these agreements is extended from one to two years and the minimum 
raised from three months to six months. 

Mr. Harry Whitty Patterson, solicitor, of Liverpool, left £4,289, with 
net personalty £3,528, 
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Notes of Cases. 


CHANCERY DIVISION. 
In re Gregory & Co. (Bruton Street), Ltd. 
Bennett, J. 8th February, 1943. 

Emergency legislation—Application for leave to serve notice on company— 
Applicant not entitled to exercise remedy—Discretion to refuse leave— 
Companies Act, 1929 (19 & 20 Geo. 5, c. 23), s. 169—Courts (Emergency 
Powers) Act, 1939 (19 & 20 Geo. 6, c. 67), 8. 1 (2) (a) (Vv). 

Motion. 

The Companies Act, 1929,,s. 169 (1) provides that a company shall be 
deemed to be unable to pay its debts if a creditor, to whom the company 
is indebted in a sum exceeding £50 then due, has served on the company 
a demand requiring the company to pay the sum so due, and the company 
has for three weeks thereafter neglected to pay the same. The Courts 
(Emergency Powers) Act, 1939, s. 1 (2), provides : ** Subject to the provisions 
of this section, a person shall not be entitled, except with the leave of the 
appropriate court, (a) to proceed to exercise any remedy which is available 
to him by way of . . . (v) the serving of a demand under the Companies 
Act, 1929, s. 169 (1).” By an agreement dated the 4th December, 1936, 
the respondent was engaged as managing director of the applicant company 
at a salary. The respondent applied under s. 1 (2) of the Act of 1939 for 
leave to serve a demand under s. 169 (1) of the Act of 1929 on the company 
for payment of £250, being the amount alleged to be due in respect of 
salary from the Ist October, 1942, to the 31st December, 1942. On the 
2Ist January, 1943, the Registrar made an order giving leave. By this 
motion the company applied to have the Reygistrar’s order discharged, on 
the ground that the respondent was not a creditor of the company, as his 
engagement had been terminated, and not therefore a person entitled to 
serve a notice under s. 169. 

BENNETT, J., said that the practice undoubtedly was, in the first instance, 
not to require a person, who applied for leave to exercise his remedies under 
the Courts (Emergency Powers) Act, 1939, to prove anything. The practice 
directions of the Chancery Division provided that, on application, under 
s. 1 (1) (2) and (3) of that Act, it should not be necessary to support the 
application by any evidence. That practice did not mean that in no 
circumstances could the court inquire whether the person applying for 
leave to exercise powers was a person who had any powers which he was 
entitled to exercise. There was nothing in the Act which prevented the 
court from making such an inquiry. It seemed to him that, when it was 
clearly proved that the applicant had no rights of any kind, the court ought 
not to grant leave. In the circumstances of this case, he was satisfied that 
the respondent was not a creditor. In those circumstances, he ought not 
to give the respondent leave under the Act of 1939 to take a step which 
was preliminary to presenting a petition to wind up this company. He 
did not think the decision of Morton, J., in Jn re Fraser Taylor's 4 aplication, 
[1942] Ch. 40; 85 Sou. J. 447, affected the point raised here. All the court 
then decided was that it was not incumbent upon a mortgagee, who 
applied under the Act for leave to exercise his remedies, to show a prima 
facie case that the power which he sought to exercise had arisen. The 
motion succeeded and the order of the Registrar must be discharged. 

CounseL: J. A. Wolfe ; Wilfrid Hunt. 

SOLiciTORS + Kenneth Brown, Baker, Baker ; M. L. Moss &: Son. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


Scherling, Ltd. (in Voluntary Liquidation) +. Stockholms 
Enskilda Bank Aktiebolag. 
Simonds, J. 10th March, 1943. 
British company surety for 
enemy—Whether agreement 


Trading with the enemy—Pre-war agreement 
payment to neutral—Principal debtor an 
abrogated at common law. 

Witness action. 

Early in 1936 the first defendants, a banking company incorporated 
under the laws of Sweden, held reichmarks of the value of £84,000 at the 
official rate of exchange. By a contract of February, 1936, made between 
the defendants of the first part, a German company of the second part, 
and the plaintiffs and an Indian company as sureties of the third part, 
it was agreed that the defendants should place the reichmarks at the 
disposal of the German company, in effect, in consideration of the payment 
of £50,400 in sterling, that sum to be paid by instalments over a period of 
eight years. The plaintiffs and the Indian company constituted themselves 
sureties for the payment of the sum. By el. 4, by a somewhat complicated 
arrangement, the sureties agreed to pay the annual instalments of the 
£50,400, acquiring the defendants’ rights against the German company. 
By an agreement of the 16th. April, 1936, made between the plaintiffs and 
the Indian company, as sureties, and the defendants, the sureties again 
guaranteed the payments in substantially similar terms. By a letter of 
the same date, the plaintiffs charged certain goods, now represented by 
£25,000, as security for their obligations. The plaintiffs duly paid to the 
defendants the instalments due up to the outbreak of the war. In this 
action they sought a declaration that the agreement of the 16th April, 
1936, was no longer enforceable against them and a release to themselves 
of the sum of £25,000 then vested in the joint names of themselves and 
the second defendants. 

Simonps, J., said that he took for his guide a passage from the judgment 
of Russell, J., as he then was, in Jn re Badische Co., Ltd. [1921] 2 Ch. 333, 
at p. 373, where he said: ** But assume a contract between British subjects, 
but of such a nature that either its further performance involves inter- 
course with the enemy or its continued existence would confer upon the 
enemy an immediate or future benefit. Does such a contract become void 
on the ground of illegality upon the outbreak of war ’ The illegality being 
based upon considerations of public policy, I can see no reason why a 








contract of such a nature should not become void on the outbreak of war, 
irrespective of any question whether the parties thereto are enemies or 
friends. The test should be, in my opinion, not whether one of the parties 
to the contract is an enemy, but whether the contract involves intercourse 
with the enemy or confers an immediate or future benefit on the enemy.” 
He turned to the contract of April, 1936, to see whether either of these 
vitiating conditions was inherent in it. Would its performance involve 
intercourse with the enemy ? Would its performance confer an immediate 
or future benefit on the enemy ? Both questions must be answered in the 
affirmative. It was suggested that although the performance of the contract 
during the war was prohibited, yet the contract might remain in existence, 
its performance being deferred until the war ended. This argument was 
put forward and rejected in Maylor Benzon & Co., Ltd. v. Krainische 
Industrie Gesellschaft [1918] 1 K.B. 337, and Ertel Bieber d& Company v. 
Rio Tinto Company, Ltd. [1918] A.C. 260. He accordingly decided that 
the April contract was abrogated by the outbreak of war and the plaintiffs 
were entitled to have a release to them of the sum held as security. 

CounsEL: Macaskie, K.C., and J. A. Wolfe (for Maurice Berkeley, on 
war service) ; Scott Cairns and I. J. Lindner ; Pennycuick. 

Souicitors : Kenneth Brown, Baker, Baker ; Slaughter & May. 

[Reported by Miss B. A. BICKNELL, Barriste:-at-Law.] 


In re Catmull; Catmull +. Watts. 
Uthwatt, J. 10th March, 1943. 

Family provision— Widow's application—Capital payment—Basis of assess- 
ment—Inheritance (Family Provision) Act, 1938 (1 d& 2 Geo. 6, c. 45), 
8. 1 (3) (4). 

Adjourned summons. 

The testator by his will dated the 2nd August, 1935, after appointing 
the first defendant to be his executor and bequeathing to his wife the use 
of his household goods for her lif®, gave his residuary estate between all 
his children in equal shares, The testator died in 1940. The chattels in 
which his widow took a life interest were valued at £16. She was otherwise 
unprovided for. The value of the testator’s estate was approximately £700. 
By this summons the widow applied under the Inheritance (Family 
Provision) Act, 1939, that a reasonable provision might be made for her 
out of the estate. Section 1 provides: ‘ (3) the amount of the annual 
income which may be made applicable for the maintenance of a testator’s 
dependents by an order or orders to be in force at any one time shall in 
no case be such as to render them entitled under the testator’s will as 
varied by the order or orders to more than the following fraction of the 
annnal income of his net estate, that is to say :—(a) if the testator leaves 
both a wife or husband and one or more other dependents, two-thirds ; 
or (}) if the testator does not leave a wife or husband, or leaves a wife or 
husband and no other dependent, one-half. (4) Where the value of a 
testator’s net estate does not exceed two thousand pounds, the court shall 
have power to make an order providing for maintenance, in whole or in 
any part, by way of a payment of capital, so however that the court, in 
determining the amount of the provision, shall give effect to the principle 
of the last preceding subsection.” 

Uruwart, J., having held that some provision should be made for the 
wife, said that the court could make an order under subs. (3) or under 
subs. (4). He proposed to make an order under subs. (4). The maximum 
sum payable under subs, (4) was to be ascertained by following the principle 
laid down in subs. (3). The maximum which was stated in income terms 
had to be applied in capital terms. The proper way to ascertain the 
maximum was first, to ascertain the net estate and the income which might 
reasonably be expected to be derived from it; and secondly, to ascertain 
whether under subs. (3) it was two-thirds or one-half of that income which 
would be applicable unde? subs. (3) by way of provision for the dependents. 
The next step was to ascertain the actuarial value of an annuity to the 
widow equal to one-half or two-thirds of the income of the net estate, as 
the case might be. The figure so arrived at gave the maximum which 
might be applied, subject only to this, that there must be deducted from 
that sum the amount provided for by subs. (3), being the amount of any 
provision made by the will for the dependents. In other words, if a man 
died leaving a widow and ten children all under twenty-one, he could 
under the Act leave the whole of the property to one of the children and 
not one of the nine could claim under the Act. 

CounseL: Myles ; Lightman ; Sophian ; Astell Burt. 

Soxicirors : Avery, Son & Fairbairn ; R. Struthers & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 
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